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IN THE HIGH COURT OF SOUTH AFRICA

(WESTERN CAPE DIVISION, CAPE TOWN)
(Exercising its Admiralty Jurisdiction

in terms of Act No. 105 of 1983 as amended)

CASE NO: AC 42/2017
CASE NO: AC 48/2017
NAME OF VESSEL: 
MFV "POLARIS"

In the matter between:

SOUTHERN AFRICAN SHIPYARDS (PTY) LTD
Applicant
and

MFV "POLARIS"
First Respondent
THE CARGO LADEN ONBOARD THE

MFV “POLARIS”
Second Respondent

YELLOW STAR TRADING 1114 (PTY) LTD
Third Respondent
___________________________________
Application for leave to sell the mfv “Polaris”, her  equipment, furniture, bunkers and her cargo in terms of Section 9 of the Admiralty Jurisdiction Act, 1983 and for the appointment of a Referee
DRAFT ORDER
HAVING HEARD Counsel for the applicant, and having read the documents filed of record:

IT IS ORDERED:
That this application is to be heard as a matter of urgency and that the normal forms and service be dispensed with insofar as may be necessary.
A. THE ORDER
That a rule nisi is hereby issued calling upon the respondents and all interested persons to show cause before this Court on the 15th day of FEBRUARY 2018 at 10h00 or so soon thereafter as the matter may be heard, why a final Order should not be made in the following terms:

1.
That in terms of Section 9 of the Admiralty Jurisdiction Regulation Act, 1983, as amended (“the Act”), the MFV "POLARIS" including her equipment, furniture, stores, spare parts, wireless installations, nautical instruments and appurtenances such as are the property of the owners of the ship at the time of the sale (hereinafter referred to as "the Vessel") together with such bunkers as are on board, at the time of the sale thereof, be sold with formal appraisement, the said sale to be by public auction in accordance with the following provisions:

1.1 The sale of the Vessel and bunkers is be by way of judicial auction on the conditions set out in Annexure "A" hereto:
1.2
Admiralty Ship Brokers and Consultant’s (Pty) Ltd (hereinafter referred to as "the Auctioneer") be appointed to act on behalf of this Court in respect of the sale and to that end – 


1.2.1
be directed to make all the necessary arrangements for the sale of the Vessel and the bunkers including –

(a) the fixing of a date for the sale of the Vessel and bunkers which shall not be less than 5 weeks after the date of this order;
(b) causing the sale to be advertised in such national and/or international media as the Auctioneer, in consultation with the applicant's attorney, may deem appropriate;
(c) causing the sales to be advertised on the Auctioneer’s website;
1.2.2
be authorised to – 
(a) conduct the sale as a public auction in accordance with the Conditions of Sale annexed hereto marked “A”;
(b) prepare an electronic and/or printed brochure in respect of the sale for submission to interested purchasers;

(c) liaise with a local surveyor with respect to the formal appraisal of the value of the Vessel and bunkers;
(d) Issue brief weekly reports on goods and services supplied to the Vessel in anticipation of the auction, which reports shall be distributed to the Sheriff and the Applicant’s attorneys;
(e) approach this Court, on the papers filed of record in the above matter, duly amplified to the extent that it may be necessary to do so, for directions in respect of any matter that may affect the sale of the Vessel;
(f) accept in lieu of payment consequent upon the sale of the Vessel at the auction, a suitable bank guarantee issued by a South African registered bank and payable in Cape Town for the whole or any portion of the purchase consideration, such guarantee to be on such terms, including interest, terms of payment and currency, as to the Registrar of this Honourable Court (“the Registrar”) appears proper; and
(g) take all other reasonable steps that the Auctioneer deems necessary to procure the sale of the Vessel and bunkers at the best possible price.
1.2.3
be entitled to and shall be paid –
1.2.3.1
all costs, expenses and disbursements as set out in paragraphs 1.2.1 and 1.2.2, such reasonable costs to be recoverable as from the date of this Order, irrespective of whether the sale of the Vessel as contemplated herein is effected or not.

1.2.3.2
a commission, being two percent (2%) on the sale price of the Vessel (as defined in clause 2.7 of  the Conditions of Sale referred to in paragraph 1.1 above), which commission shall be deemed to have been earned upon the conclusion of the sale and payment of the sale price, plus value added tax thereon (if applicable).
1.2.4
In the event of the sale not proceeding, then:

1.2.4.1
The Auctioneer shall be paid all of the expenses incurred in terms of paragraphs 1.2.1 and 1.2.2 above and shall be entitled to proceed against any party responsible for the postponement or cancellation of the Sale or release of the Vessel (as further provided in this Order), or the Vessel, or her owners, or the proceeds of any insurance policy, whichever may be appropriate, for the recovery of such expenses; and
1.2.4.2
The applicant shall be entitled to the payment of its taxed or agreed attorney and own client costs and shall be entitled to proceed against the Vessel or her owners or the proceeds of any insurance policy for the recovery of such costs.

1.3
the Vessel to be sold free of all liens, encumbrances, preferences and charges and that all arrests and attachments effected on the Vessel before the passing of ownership thereof to the purchaser pursuant to the sale hereby ordered be discharged as against the Vessel on the passing of ownership to the purchaser;  

1.4
a copy of this Order (but without the Conditions of Sale, being Annexure “A”), together with a certificate from the Auctioneer to the effect that the Vessel has been sold and the sale price paid or secured, shall be sufficient proof to the Port Captain of the port of Cape Town that the Vessel and/or Cargo are free of any arrests, attachments, encumbrances, preferences, charges and liens.
2. 
That in terms of Section 9 of the Act the cargo of fish oil (“the Cargo”) currently laden onboard the Vessel be sold with formal appraisement, the said sale to be by public auction in accordance with the following provisions:

2.1 the sale of the Cargo be on the conditions set out in Annexure "B" hereto:
2.2
The Auctioneer be appointed to act on behalf of this Court in respect of the sale and to that end – 


2.2.1
be directed to make all the necessary arrangements for the sale of the Cargo including –

(a)  
the fixing of a date for the sale of the Cargo which shall take place together with the auction of the Vessel and bunkers as set out above;
(b)   causing the sale to be advertised in such national and/or international media as the Auctioneer, in consultation with the applicant's attorney, may deem appropriate;
(c)   causing the sale to be advertised on the Auctioneer’s website;
2.2.2
be authorised to – 

(d) to conduct the sale as a public auction in accordance with the respective Conditions of Sale marked “B” annexed hereto;
(e) prepare an electronic and/or printed brochure in respect of the sale for submission to interested purchasers;
(f) liaise with a local surveyor with respect to the formal appraisal of the value of the Cargo;
(g) approach this Court, on the papers filed of record in the above matter, duly amplified to the extent that it may be necessary to do so, for directions in respect of any matter that may affect the sale of the Cargo;
(h) accept in lieu of payment consequent upon the sale of the Cargo at the auction, a suitable bank guarantee issued by a South African registered bank and payable in Cape Town for the whole or any portion of the purchase consideration, such guarantee to be on such terms, including interest, terms of payment and currency, as to the Registrar of this Honourable Court (“the Registrar”) appears proper; and
(i) take all other reasonable steps that the Auctioneer deems necessary to procure the sale of the Cargo at the best possible price.
2.2.3
be entitled to and shall be paid –

2.2.3.1
all costs, expenses and disbursements as set out in paragraphs 2.2.1 and 2.2.2, such reasonable costs to be recoverable as from the date of this Order, irrespective of whether the sale of the Cargo as contemplated herein is effected or not.

2.2.3.2
a commission, being two percent (2%) on the sale price of the Cargo (as defined in clause 2.7 of  the Conditions of Sale referred to in paragraph 2.1 above), which commission shall be deemed to have been earned upon the conclusion of the sale and payment of the sale price, plus value added tax thereon (if applicable).
2.2.4
In the event of the sales not proceeding, then:

2.2.4.1
the Auctioneer shall be paid all of the expenses incurred in terms of paragraphs 2.2.1 and 2.2.2 above and shall be entitled to proceed against any party responsible for the postponement or cancellation of the sale or release of the Cargo (as further provided in this Order), or the Cargo, or its owners, or the proceeds of any insurance policy, whichever may be appropriate, for the recovery of such expenses; and
2.2.4.2
the applicant shall be entitled to the payment of its taxed or agreed attorney and own client costs and shall be entitled to proceed against the Cargo or its owners or the proceeds of any insurance policy for the recovery of such costs.

2.3
the Cargo to be sold free of all liens, encumbrances, preferences and charges and that all arrests and attachments effected on the Cargo before the passing of ownership thereof to the purchaser pursuant to the sale hereby ordered be discharged as against the Cargo on the passing of ownership to the purchaser;  

2.4
a copy of this Order (but without the Conditions of Sale, being Annexure “B”), together with a certificate from the Auctioneer to the effect that the Cargo has been sold and the sale price paid or secured, shall be sufficient proof that the Cargo is free of any arrests, attachments, encumbrances, preferences, charges and liens.
3.
Removal of Documents
3.1
To the extent that any relevant documents have not been handed over to the Sheriff and whether same remains on-board the Vessel or anywhere else in the jurisdiction of this Court, the Master of the Vessel, or the person in charge of the Vessel at the relevant time, if there be such a person, be and is hereby ordered and directed, upon service of this order upon him, to deliver to the Sheriff, who shall take into his custody the following documents which are on the Vessel or otherwise in the possession or under control of the Master or the person then in charge of the Vessel (both in paper and electronic form):

3.1.1
The original Vessel’s registration certificates, load line certificates, and all other classification and statutory certificates of the Vessel, whether issued in terms of the SOLAS Convention or otherwise;

3.1.2
All “rough” and “smooth” deck and engine room logbooks, including the bellbook;

3.1.3
All bunker and lube oil receipts for the last twelve (12) months;

3.1.4
All receipts for stores and provisions for the Vessel for the last twelve (12) months;

3.1.5
All Vessel repair invoices for the last twelve (12) months;

3.1.6
All records of port and canal dues for the last twelve (12) months;

3.1.7 All records of disbursements by the Master for the last twelve (12) months;
3.1.8 The Vessel’s articles;
3.1.9 All crew contracts, wage accounts, overtime records in respect of crew members and records of all cash received on board for the last three (3) years;
3.1.10 All communications received by the Master relating to the payment of crew’s wages, overtime and bonuses;
3.1.11 Records of all cash received on board the Vessel during the last eighteen (18) months;
3.1.12 All other records, invoices and/or receipts in respect of any other goods sold and delivered or services rendered to the Vessel within the previous twelve (12) months;
3.1.13 All charter parties;
3.1.14 All correspondence between the Master or any other officers and owners, operators, managers and demise or bareboat charterers;
3.1.15 Stowage and/or bay plans, cargo manifests, bills of lading, mates’ receipts, waybills and like documents prepared or issued within the last twelve (12) months;
3.1.16 All fishing and catch records for the last twelve months.
3.2
That the Sheriff is ordered and directed to obtain a statement from the person referred to in paragraph 3.1 stating the reasons for the non-production of any documents referred to sub-paragraphs 3.1.1 through to 3.1.16.

3.3    The aforesaid documents shall forthwith be delivered by the Sheriff to the Referee appointed in terms of this order and shall be available to the Auctioneer or any other claimant for inspection and copying during normal business hours; and to hold the originals for delivery to the Purchaser at the sale on confirmation that the Vessel has been delivered to the Purchaser by the Auctioneer.
3.4    The Sheriff shall be entitled to appoint any relevant person to assist him/her in the identification and collection of the documents and compilation of the statement referred to in sub-paragraphs 3.1 and 3.2 and to pay that person a reasonable remuneration to be recoverable by the Sheriff from the Funds created by the sale of the Vessel and Cargo.
3.5    The Auctioneer is authorised to attend on board the Vessel, if necessary for the purpose of conducting an inspection of either the Vessel or the Cargo to facilitate the performance of his/her duties in terms of this Order.
4. The Sheriff
4.1  
The Sheriff is hereby authorised, on behalf of the creditors, the owners of the Vessel and all other parties interested in her and/or any fund compromising the proceeds of the sale of the Vessel, furniture, stores, equipment and bunkers or the proceeds from the sale of the Cargo to do the following from the date of the granting of the provisional order for the sale of the Vessel and the Cargo and in consultation with the applicant’s attorneys–
4.1.1   that in the absence of any duly appointed ship’s agent attending to any of the functions referred to in paragraph 4.1.1.1 to 4.1.1.11 below, the Sheriff, in the exercise of his powers in terms of Admiralty Rule 21 and in consultation with the applicant’s attorneys, be and is hereby appointed and directed to-
4.1.1.1 take necessary steps to safeguard the Vessel and the Cargo;
4.1.1.2 provide fuel and oil to the Vessel when necessary and to arrange for the provision of any necessary supplies, services or repairs requisite for the maintenance of the Vessel and the wellbeing of any crew on board the Vessel;
4.1.1.3 make arrangements for the shifting or berthing of the Vessel if so required by any authority or by the Auctioneer;
4.1.1.4 where any crew members refuse to cooperate and further fail to adhere to the Sheriff’s instructions pending the sale of the Vessel, alternatively where there is a reasonable apprehension that the Vessel or Cargo may be in danger of sabotage at the hands of the crew or certain members of the crew, the Sheriff is entitled to demand that such crew members immediately leave the Vessel, in which case the Sheriff will be obliged to arrange suitable accommodation for the crew pending their repatriation in terms of sub-paragraph 4.1.1.5 below;
4.1.1.5 repatriate any and all crew members currently on board the Vessel that are not required for the preservation of the Vessel and the Cargo pending their sale by judicial auction subject to the following conditions:-
4.1.1.5.1    that no crew member shall be repatriated against his or her wishes; and

4.1.1.5.2     that each crew member to be repatriated shall confirm to the Sheriff in writing that:
4.1.1.5.2.1
he or she has no objection to being repatriated: and
4.1.1.5.5.2
he has been advised and understands the procedure for the lodgement and recovery of any claim that he might have as detailed in paragraph 7 and 8 below;
4.1.1.5.3     the decision of a crew member not to be repatriated in spite of the reasonable exercise of the Sheriff’s powers to request such crew member to leave the Vessel shall not, subject to the terms of his contract of employment and any right to claim severance (or retrenchment pay or damages in respect thereof) thereunder, entitle that crew member to demand further remuneration by virtue of his or her continued presence on board the Vessel; 
4.1.1.6 employ and pay any person, be they a member of the current crew or a suitable third party, to take such steps as are necessary to preserve the Vessel and/or Cargo pending their sale;
4.1.1.7 appoint a Ship's agent to assist in attending to the matters referred to in this paragraph;
4.1.1.8 appoint any other suitably qualified person, in consultation with the applicant’s attorney, to assist with the exercise of the Sheriff’s powers and obligations herein so as to facilitate the sale of the Vessel and the Cargo;
4.1.1.9 establish full details of any hull and machinery insurance that is in place in respect of the Vessel, and, if necessary, to insure the Vessel’s hull and machinery on suitable terms against the loss of or damage to the Vessel for the period up to and including the date of delivery of the Vessel to the Purchaser or Declared Purchaser or second highest bidder.
4.1.1.10 report to the Auctioneer on all steps taken by him and all costs related thereto;
4.1.1.11 In the event that it is necessary to remove the Cargo from the Vessel, to take such steps as are necessary for the removal and storage of the Cargo, pending its sale; and
4.1.1.12 take any such further steps within the ambit of Admiralty Rule 21 and as the Court may order from time to time.

4.1.2         to allow access to the Vessel and the Cargo to representatives of prospective buyers, subject to being provided with acceptable indemnities by such prospective buyers.

5.
The Funds
5.1 That a Vessel Fund (“the Vessel Fund”) and a Cargo Fund (“the Cargo Fund”) (together “the Funds”) be established from the proceeds of the sale of the Vessel and bunkers on the one hand and the Cargo, on the other, which shall be dealt with as follows-
5.1.1 such proceeds of the sales in terms of this order 
shall constitute the Vessel Fund and the Cargo Fund and shall be held, in separate accounts, by and subject to the control of the Registrar in such manner that such proceeds shall be available for distribution in due course and may, subject to any relevant exchange control regulations, be held in such currency and in such bank or deposit-taking institution, whether in the Republic of South Africa or in the United Kingdom or Europe or the United States of America, as the Registrar, in consultation with the applicant’s attorneys may direct, the Auctioneer being hereby authorised to make application on behalf of the Registrar for any necessary exchange control approval;
5.1.2 by the Registrar paying as soon as may be possible, out of the deposit (and, if insufficient, out of the balance of the respective purchase price subsequently paid for the Vessel and the Cargo)-
5.1.2.1 the amounts due to the Auctioneer in terms of paragraphs 1.2 and 2.2 above;
5.1.2.2 thereafter by paying out of the Funds all other claims which have been submitted to the Referee in respect of the Fund in question and in accordance with the procedures set out in paragraph 6 below, and which the Court has so ordered may be paid out of the said Funds; and
5.2    The payments referred to in paragraph 5.1.2.1 above shall only be made upon receipt by the Registrar of a properly vouched and detailed claim.  Should the Registrar be dissatisfied with any claim, then that claim shall be referred to the Referee to be dealt with in accordance with the procedure set out below.
6.
The Referee
6.1    That Darryl Cooke, an Advocate practising at the Cape Bar, be and is hereby appointed Referee to receive, examine and report to this Court on the validity and ranking of claims against the Funds.
6.2     That the Referee be entitled to remuneration at the rate of R1 900.00 (excluding VAT) per hour of work reasonably spent on fulfilling her obligations, plus reasonable disbursements, which rate has been agreed with Mr Cooke.
6.3     The Referee shall submit an account in respect of the report to the claimants for approval. On obtaining such approval, the Referee shall advise the Registrar accordingly who shall then authorise payment out of the Funds.
6.4   Failing such approval, the Referee’s account shall be submitted to the Registrar of this Court for taxation. 
6.5   The Referee shall compile an index of the documents delivered to him by the Sheriff in terms of paragraph 3.3 of this Order and shall advise the claimants accordingly.
6.6    That the Referee shall be entitled to -
6.6.1 call for further information or representations with regard to any claims, objections, replies or rejoinders to claims;
6.6.2 require any information or representations to be made within such time as he may decide with the power to extend same;
6.6.3 engage and remunerate any person, on reasonable notice to the claimants against the Funds as set out further herein below (“the Claimants), to perform any function or to render such assistance to the Referee as she may reasonably require;
6.6.4 extend the time within which any claim, objection,  representations or replies shall be filed for a further 
period of 5 days and only on good cause shown, provided that this shall not entitle the Referee to file his report with this Court at a later date than that provided for elsewhere in this Order, save with the leave of the Court
7.
Submissions of Claims
7.1 Save as otherwise provided in this order, all claims shall be delivered to the Referee within ten (10) court days after the date of the auction of the Vessel and/or Cargo, or the date of confirmation of the sale by the Court in the event of the reserve price not being obtained.
7.2 All documents delivered to the Referee shall be delivered in the following manner:
7.2.1 The original document shall be scanned and sent by email to dcooke@capebar.co.za by midnight on the applicable day; and
7.2.2 The original document shall be served on the Referee at 2nd Floor, Bank Chambers, Cnr Keerom and Bloem Streets, Cape Town, with two (2) weeks of the applicable day.
7.3     All claims filed shall comply with Admiralty Jurisdiction Rules 21(8) (a) and (b).
7.4  
The Referee shall, within two (2) days after the closing date for the lodgement of claims with her, notify all of the Claimants of the identity of each Claimant and the nature and value of each claim lodged with her.
7.5  
Any person wishing to object to or make representations with regard to any claim filed with the referee shall, within ten (10) days of the date of the notification by the Referee referred to in paragraph 7.3 above –
7.5.1 file such objections or representations with the Referee at the abovementioned address, supported by affidavit and such documentation as may be necessary to substantiate the objections or representations;
7.5.2 serve such objections or representation on the Claimant against whose claim it objects or in respect of whose claim it is making representations or such person’s attorney of record.
7.6  
The Referee shall, forthwith, but no later than two (2) court days after the receipt by her of any objections and/or representations, advise all the Claimants of the objections and/or representations and that such objections and/or representations are available for inspection at the address stipulated in the Referee’s notification.
7.7     Any claimant wishing to reply to the said objections or representations shall within ten (10) days of date of the Referee’s notification referred to in paragraph 7.6 above - 
7.7.1 file a reply with the Referee;
7.7.2 serve a copy of the reply on the person or attorney of record of the person objecting to or making such representations in respect of the claim;
7.7.3 support by affidavit any reply which disputes allegations of fact contained in the objection or representations, with such documentation as may be necessary to substantiate the reply.
7.8    The Referee may call for any party to deliver a rejoinder to any reply, provided that the right of any party to file a rejoinder shall, unless the Referee indicates to the contrary, be confirmed to new matters raised in reply.
7.9     The Referee shall file his report with the Court within twenty (20) court days after expiry of the time period provided for in terms of paragraph 7.7, alternatively 7.8 (if applicable) above and the Referee shall notify all persons who have lodged claims, objections or representations with her that she has reported to the Court.
7.10 Any person shall be entitled, at her own expense, to obtain a copy of any claim, objection, representation, reply or rejoinder filed with the Referee and of the Referee’s report.
7.11 Any person who has filed a claim with the Referee shall be entitled to make application, on notice to all persons who have filed claims with the Referee, for an appropriate order that the recommendations contained in the Referee’s report (or any interim report) be accepted with or without modification, or rejected, and that the Funds be distributed accordingly.
8.
Costs
That the costs of this application and any application related and/or ancillary thereto be allowed on an attorney and own client scale and be paid from the Funds as a claim in terms of Section 11 (4)(a) of the Act.

B.
INTERIM RELIEF
That pending the final determination on the aforesaid return date, paragraphs 1.2, 2.2, 3 and 4 of Section A and the whole of Section C shall operate as an interim order.
C.
SERVICE
That the service of this rule nisi be effected by -

1.1 the applicants’ attorneys:-
1.1.1 
publishing an abbreviated version thereof in the form set out in annexure “C” hereto once in an English language newspaper circulating in Cape Town and once in a National publication, no later than five (5) court days after the grant of this Order;

1.1.1 delivering a copy of this Order to the Owners of the Vessel (attaching a scanned copy of this Order and the Conditions of Sale), care of MacGregor, Stanford, Kruger Inc. of 5th Floor, MSK House, Cnr Buitengracht and Riebeeck Streets, Cape Town no later than 5 (five) court days after the grant of this Order;
1.1.2 Delivering a copy of this Order and the Conditions of Sale to:
1.1.3.1
The attorneys of record of those creditors who may have arrested the Vessel and/or the Cargo, or who have filed a caveat against the release of the Vessel and/or the Cargo in terms of Rule 4(4) of the Rules regulating the conduct of admiralty proceedings and to any other attorneys identified by the Applicant's attorneys as representing interested parties; via email and no later than five (5) court days after the grant of this Order. 

1.2
the Sheriff, by delivering a copy of this application together with the order (including the annexures thereto) to:-

1.2.1 The Port Captain of the Port of Cape Town.
D.
SERVICE OF FINAL ORDER
On confirmation of the rule nisi herein, service of this order will be effected by the Applicants’ attorneys publishing an abbreviated version thereof set out in annexure “D” hereto, once in an English language newspaper circulating in Cape Town and once in a National publication not later than 5 court days after the granting of the final order and by serving same in the same manner as provided in paragraphs C1.1 and C1.2.

E.
FURTHER AND/OR ALTERNATIVE RELIEF
BY ORDER OF THE COURT
__________________________________

REGISTRAR OF THE HIGH COURT

CAPE TOWN

